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GRAVES, JUSTICE, FOR THE COURT:

L Miched Warren Willie gopeds his sentence of life imprisonment without parole from the Circuit
Court of Oktibbeha County, Missssppi. Willie was tried and convicted of capitd  murder whilein the
commisson of arobbery in January 1989 and sentenced to deeth. Willie gopeded to this Court, which
afirmed the conviction but reversed on the sentencing. The Court remanded the case for anew trid on
the sntencding. See Willie v. State, 585 S0.2d 660 (Miss 1991). On remand, the State reindicted
Willie, and he plead guilty, acoepting the sentence of life in prison without pardle. Willie chalenged the

sentencein apod-conviction reief action. SeeWilliev. State, 738 S0.2d 217 (Miss. 1999). ThisCourt



found that reindicting the defendant violated the double jeopardy dause and remanded the casefor anew
sentencing hearing. On' remand, the drcuit court entered an order amending the origind indictment to
charge Willie as a habitud offender pursuant to Miss. Code Ann. § 99-19-81 (Rev. 2000). After a
hearing, the dircuit court found thet Willie was an hebitud offender and sentenced him to sarve aterm of
life without the possibility of parole. Willie gppedls to this Court contending that the trid court erred by
granting the Stateé s Mation to Amend Indictmett.
FACTS
2.  Asthisisangoped fromthe sentencing only, the portions of the record containing mogt of thefacts
were not induded inthisrecord. Thefactsare preservedintherecord of thefirg trid. Willieinitialy faced
the charge of burglary. Willie sated that hislawyer told him thet if he did not bring $1,500.00 with im to
court the next day hewould gotojal. Williedid not have the money, so he decided to rob Joe s Packege
Store. He entered the store carrying a.38 cdiber pigal. Willie told Joe Clardy, the Sore derk, to give
him dl the money and the videotgpe from the security camera Clardy  handed the tgpe to Willie: Willie
sad Clardy atempted to grab Willie s gun, and the gun discharged hitting Clardy inthe chest. Willieshot
Clardy two more times, once in the abdomen and once in the heed. Clardy died of hiswounds.
ANALYSS

WHETHER THE TRIAL COURT ERRED BY GRANTING THE STATE'S
MOTION TO AMEND INDICTMENT.

3.  Anindictment may be amended under Rule 7.09 of the URCCC, which datesin pertinent part:

Indictments may aso be amended to charge the defendant as an habitud offender or to
devate the levd of the offense where the offense is one which is subject to enhanced
punishment for subssgquent offensesand theamendment isto assart prior offensesjudifying
such enhancament.



4. This Court has found Rule 7.09 conditutiond. Burrell v. State, 726 So.2d 160, 162 (Miss.
1998).
%,  Willie contendsthat at the time of hisconviction for cgpital murder that he only hed one of thetwo
convictionswhich were later used to charge himas a habitud offender. He arguesthat the Satefaled to
meet the requirements of the sentencing mandated under Miss. Code Ann. 8 99-19-81 (Rev. 2000), which
dates
Evey person convicted in this date of afdony who shdl have been convicted twice
previoudy of any fdony or federd crime upon charges separatdy brought and arising out
of separate incidents a different times and who shdl have been sentenced to ssparate
teems of one (1) year or morein any date and/or federd pend inditution, whether in this
date or dsawhere, sl be sentenced to the maximum term of imprisonment prescribed
for such felony, and such sentence shdl nat be reduced or sugpended nor shdl such person
be digible for parole or probation.
6.  Willie arguesthat the wordsin the Satute, “ shdl have beenconvicted twice previously” dlow
sentencing as ahebitud offender only if both convictions predate the
current conviction. Willie committed grand larceny on March 10, 1988, and was sentenced on June 27,
1989. He committed burglary on January 19, 1989, and was sentenced on
November 9, 1989. Hethen committed capita murder on January 20, 1989, and was sentenced to degth
on September 28, 1989.  The court then resentenced Willie to life imprisonment without parole on
October 7, 2002, under the amended indictment dassfying Willie as a habitud offender.
7. The Stae argues tha Willie was “convicted twice previoudy” when he was most recently
sentenced. The State acknowledges that when Willie was sentenced the firgt time, he only had one prior
fdony becausethe burglary charge had not yet been adjudicated. However, the State contendsthat at the

time Willie was resentenced per this Court’ sindructionsinWilliev. State, 738 So.2d 217, hedid have



two prior convictions because the burglary charge had been adjudicated. Therefore, he was digible for
sentenaing as ahabitud offender.
8.  The Saerdieson Jordan v. State, 383 S0.2d 495 (Miss. 1980), which is gpplicable to the
case aub judice in that this Court held that the defendant was properly tried and convicted under the
hebitud offender datute, despitethefact thet the defendant’ stwo previousfdony convictionsdid not oocur
until &fter the date of which it was charged that he committed the third felony. The Court in Jor dan relied
on United States v. Bridgeman, 523 F.2d 1099, 1121 (D.C. Cir.1975), which stated “a defendant
who has been convicted of one viodlent crime at the time he is sentenced for a sscond crime of violence
dearly comeswithin the purviews of the Saute, even though his sentence of the first conviction
was not adjudged until after the second was committed.” 383 So. at 497 (emphassadded). It
isdear that Willie committed two felonies before he was convicted of the cgpitd murder of Joe Clardly.
Thus, this Court condudes that Willie was digible to be sentenced as a habitud offender despite the fact
that the two previous fdonies were not adjudicated a the time Willie was convicted of the third felony.
To find otherwise would go againd the legidative intent of Miss. Code Ann. § 99-19-81.
CONCLUSION
9.  For these reasons the trid court did not commit any reversble error in sentencing Willie as a
hebitud offender. Therefore, the judgment of the trid court is hereby affirmed.

110. SENTENCEOFLIFEIMPRISONMENT WITHOUT POSSIBILITY OF PAROLE.
AFFIRMED.

SMITH, C.J.,,EASLEY AND CARLSON, JJ., CONCUR. COBB, P.J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. DICKINSON, J., DISSENTS WITH
SEPARATE WRITTEN OPINION JOINED BY WALLER, PJ. DIAZ AND
RANDOLPH, JJ., NOT PARTICIPATING.



DICKINSON, JUSTICE, DISSENTING:

111. Becausel find thelanguage of Miss. Code Ann. § 99-19-81 (Rev. 2000) unmisiakably deer as
it should be gpplied to thiscase, and becauseJordan v. State, 383 S0.2d 495 (Miss. 1980), isnot only
misgpplied by the mgority, but is supportive of my postion, | respectfully dissent.
112. This case requires us to address a narrow question of condruction of the habitud crimina
sentenaing datute’ s deceptively Smplewording. The opening sentence dates:
Every person convicted in this dae of afdony who shdl have been convicted twice
previoudy of any fdony . . . shdl be sentenced to the maximum term of imprisonment
prescribed for suchfdony . . . .
Miss. Code Ann. § 99-19-81. Because thisis a pend daiute, it isto be drictly condrued.  State v.
Martin, 495 So. 2d 501, 502 (Miss. 1986)( citing McLamb v. State, 456 So. 2d 743, 745 (Miss.
1984); State v. Russell, 358 So. 2d 409, 412 (Miss. 1978)).
113. It ssams to me that it should be quite difficult to miscongdrue the words: ‘Every person
convicted in this state of a felony who shall have been convicted twicepreviously....” The
word, “previoudy” meansprior, or before. The Satute dearly requires that two felony convictions must
have occurred before the conviction for which the defendant is about to be sentenced. Thet was not the
case here.
114.  Themgority Soesks in terms of when Willie committed crimes and when he was sentenced for
those crimes. However, the gatute addresses neither of thosetimereferences. It gpegksonly in terms of
two convictions previousto the current conviction.
115.  Willie was convicted of capitd murder on September 27, 1989, At tha time, the record

demondrates, and the Stateand themgority concede, Williedid not havetwo previousfdony convictions

It s|emsto me that should be enough for any drict condructioni.
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116. Neverthdess themgoarity afirms daiming Jor dan sandsfor the propostion that the order of the
commisson of thethree crimesisirrdevant to santending under the datute. See Jordan, 383 So.2d a
497. Although | do not deny thisisthe case, the mgority’ spositionisnot advanced by this propogtion.
What themgarity cannot dtefrom Jordan or anywhere d<eislanguage whichholdsirrdevant the order
of convictions. Indead, a thetimeof hisconviction, the defendant in Jor dan had been convicted twice
previoudy of fdonies Id. a496-97. This in my view, satiffiesthe Satute.

f17. It ssemsacceptable and even advissbleto methat amodd  satute should providethat, a thetime
of sentencing for conviction of afd ony, adefendant having been convicted of two additiond fdoniesmust
be sentenced to the maximum term of imprisonment. Under such areasonableand just satute, Williecould
have been properly be sentenced to life imprisonment. However, the Satute actudly enacted by the
Legidature does not so provide. | cannot agreethat this Court should rewrite the Satute to provide what
we think it should have provided. Weare not the Legidatiure. Weare aCourt, required to gpply thelaw
gvento us by the Legidaure. The law given to us by the Legidature requires thet there be two feony
convidions previous to the current convidion. Willie did not have two fdony convictions previousto his
convictionof capitd murder. Thus, thedrcuit court imposed asentencewhichwasnat authorized by law.
| would reversethedrcuit court’ sjudgment and remand thiscasefor resantencing. Therefore, | respectfully
dissent.

WALLER, P.J., JOINSTHIS OPINION.



